
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Dieter & Juergen Klein

d/b I  a Lakeview Del icatessen

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art . ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 l I / 7 3 - 5 / 3 t / 7 6 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of June, 1980, he served the within not ice of Deterrninat ion by mai l
upon Dieter & Juergen Klein, d/b/a Lakeview Del icatessen, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Dieter & Juergen Klein
d/b/ a Lakeview Delicatessen
678 Woodf ie ld Rd.
W. Hempstead,  Ny  11552

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l8 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the peLit ioner herein

is the last known address of the



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Dieter & Juergen Klein

d lb  /  a  Lakev iew De l ica tessen

for Redeterminat ion of a Def ic iency or a Revision

of a Determi-nat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / 7 / 7 3 - 5 / 3 I / 7 6 .

ATFIDAVIT OF MAIIING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that.  on the

18th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon Harold Id.  Seidman the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Haro ld  W.  Se idman
Fielman, Alcott  & Seidman
3 7 - 0 6  3 0 t h  A v e .
Long IsJand C i ty ,  Ny  11103

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive ot

Sworn to before rne this

18 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18,  1980

Dieter & Juergen Klein
d/b/ a lakeview Del icatessen
678 l{oodf ield Rd-
W.  Hempstead,  NY 11552

D e a r  M r .  &  M r s .  K l e i n :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 1138 & 1243 of the Tax lawr atry proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Harold W. Seidman
Fielman, Alcott  & Seidman
37-06 30 th  Ave.
long Is land C i ty ,  NY 11103
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COH},IISSION

In  the Mat ter  of  the ApPl icat i -on

o f

DIETER KIEIN ANd JUERGEN KTEIN
d/b / a LAIGVIEW DEIICATESSEN

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax Law for the Period March 1, 1973
through May 31, 1976.

DETERMINATION

Appl icanls,  Dieter KIein and Juergen Klein d/bla lakeview Del icatessent

678 Woodfield Road, West Hempstead, New York 77552, f i led an appl icat ion for

revision of a determinat ion or for refund of sales and use taxes under Art ic les

28 and 29 of the Tax Law for the period March 1, 1973 through May 31, L976

(Fi le No. t7574).

A smal1 claims hearing was held before Judy M. Clark, Hearing Off icer '  at

the off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York, on Apri l  23, 1979 at 1:15 P.M" Appl icants appeared by Harold t t l '  Seidnan,

CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Samuel Freund, Esg' ,

o f  c o u n s e l ) .

ISST]ES

I .  Whether the results of the examinat ion of appl icants '  books and

records properly ref lected their  sales tax l iabi l i ty '

I I .  Whether  sa les  Lax  was pa id  on  the  purchase o f  asse ts .

.  I IL t{hether an adjustment is warranted for spoi lage of prepared food in

the operat ion of Lhe del icatessen.

FINDINGS OF FACT

1,  0n  December  16 ,  L976,  the  Aud i t  D iv ison  issued a  Not ice  o f  Determina-

t ion and Demand for Payment of Sales and Use Taxes Due against appl icants,



Dieter Klein and Juergen Klein

March 1,  1973 through May 31,

in terest .

-2-

dlb/a lakeview Del icatessen, for the period

1 9 7 6 ,  f o r  $ 1 3 , 9 0 1 . 0 0  t a x ,  p l u s  p e n a l t i e s  a n d

2. Appl icants executed a consent extending the period for assessment of

sales and use taxes for the period March 1, 1973 through November 30, 1975 to

J u n e  2 0 ,  1 9 7 7 .

3. The appl icants f i led a protest to the above not ice on February 24,

1977 .

4. 0n audit ,  the appl icants presented for examinat ion cash receipts and

cash disbursements journals,  Federal  income tax returns, purchase invoices and

copies of sales tax returns. However,  the books and records made avai lable

were insuff ic ient for the auditor to determine the exact amount of appl icanLs'

tax l iabi l i ty.

5- The Audit  Divis ion based i ts determinat ion on a f ie ld audit ,  a port ion

of which consisted of an observat ion test of  prepared foods sold for take out.

Taxable sales of this nature were determined to be 20.69 percent of total

sales for the one day observed, and the percentage was appl ied to total  sales

for the audit  per iod. The percentage of these sales is not at  issue.

6. The determinat ion appl icable to the grocery operat ion was based on a

markup of taxable purchases. A three-month sample of purchases made during

October,  1974, and Apri l  and May, 1975 resulted in a taxable purchase rat io of

35.6 percent.  A markup of 49.1 percent on Laxable i tems was determined based

on one current week's purchases since only current sel l ing pr ices were avai lable.

The appl icat ion of the audited markup to the taxable port ion of purchases

resu l ted  in  aud i ted  taxab le  sa l -es  fo r  the  grocery  opera t ion  o f  $2951777.00 .

Taxab le  sa les  th rough the  de l i  opera t ion  were  $151,310.00  fo r  the  aud i t  per iod .

App l ican ts  reporLed taxab le  sa les  o f  $254,738.00  and the  ba lance o f  $192,349.00
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was he ld  as  add i t iona l  taxab le  sa les ,  resu l t ing  in  tax  due o f  $131464.43 .

7. During the course of i ts audit ,  the Audit  Divis ion determined that

app l ican ts  purchased f i xed  assets  fo r  $6 ,235.01  on  wh ich  no  sa les  tax  was

paid. At the hearing, appl icants submitted invoices which showed that they

p a i d  s a l e s  t a x  o n  $ 4 1 2 4 4 . 7 5  o f  t h e s e  f i x e d  a s s e t s .

B. Appl icants contended that the markup test performed was not ref lect ive

of the ent ire audit  per iod since current markups which were general ly higher

were appl ied to pr ior years'  purchases. However,  appl icant subnit ted two

invoices from a major grocery suppl ier which reinforced the Audit  Divis ion's

computat ion.

9 .  The Aud i t  D iv is ion 's  aud i t  made no  a l lowance fo r  p i l fe rage or  waste .

Appl icants contended that some food from the del i  operat ion was not sold due

to spoi lage. They also contended that due to the layout of the store and the

fact that the business is located in a resident ial  neighborhood near a school,

pi l ferage of snal l  i tems occurred.

10 .  App l icanLs  ac ted  in  good fa i th .

CONCTUSIONS OF LAW

A. That the audit  conducted by the Audit  Divis ion did not give an al lowance

for pi l ferage; accordingly,  the Laxable sales computed for the grocery operat ion

by the Audit  Divis ion are hereby reduced by 2 percent to al low for pi l ferage.

The Audit  Divis ion's examinat ion of appl icantsr books and records properly

ref lected their  sales tax l iabi l i ty with the except ion of the aforementioned

pi l ferage adjustment and that such audit  e/as performed in accordance with

sec t ion  1138(a)  o f  the  Tax  law.

B. That the amount of f ixed assets on which no sales tax was paid is

r e d u c e d  t o  $ 1  , 9 9 0 . 2 6 ,
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C. That an adjustment for spoilage of food in the delicatessen operation

is not warranted since the ratio used to arrive at del- icatessen sales was

app l ied  to  to ta l  sa les  and no t  to  purchases .

D. That the penalt ies and interest in excess of the minimum statutory

ra te  a re  cance l led .

E. That the appl icat ion of Dieter Klein and Juergen Klein d/b/a Lakeview

Del ica tessen is  g ran ted  to  the  ex ten t  ind ica ted  in  Conc lus ions t tA t t ,  "8 "  and

rrDrr above; that the Audit Division is hereby directed to modify accordingly

the Not ice of Determinat ion and Demand for Paynent of Sales and Use Taxes Due

dated December 16, 1976; and that,  excepL as so granted, the appl icat ion is in

al l  other respects denied.

DATED: Albany, New York

JUN 1 I 1980
COMMISSION

COMMISS


